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(2) Whereby the involved corporate or
institutional entity provides such ac-
commodations to the ultimate pas-
sengers free of charge and such accom-
modations are not resold to the public.

[49 FR 36313, Sept. 14, 1984, as amended at 57
FR 41891, Sept. 14, 1992]

§ 540.3 Proof of financial responsibil-
ity, when required.

No person in the United States may
arrange, offer, advertise or provide pas-
sage on a vessel unless a Certificate
(Performance) has been issued to or
covers such person.

§ 540.4 Procedure for establishing fi-
nancial responsibility.

(a) In order to comply with section 3
of Public Law 89–777 (80 Stat. 1357, 1358)
enacted November 6, 1966, there must
be filed an application on Form FMC–
131 for a Certificate of Financial Re-
sponsibility for Indemnification of Pas-
sengers for Nonperformance of Trans-
portation. Copies of Form FMC–131
may be obtained from the Secretary,
Federal Maritime Commission, Wash-
ington, DC 20573.

(b) An application for a Certificate
(Performance) shall be filed in dupli-
cate with the Secretary, Federal Mari-
time Commission, by the vessel owner
or charterer at least 60 days in advance
of the arranging, offering, advertising,
or providing of any water transpor-
tation or tickets in connection there-
with except that any person other than
the owner or charterer who arranges,
offers, advertises, or provides passage
on a vessel may apply for a Certificate
(Performance). Late filing of the appli-
cation will be permitted only for good
cause shown. All applications and evi-
dence required to be filed with the
Commission shall be in English, and
any monetary terms shall be expressed
in terms of U.S. currency. The Com-
mission shall have the privilege of veri-
fying any statements made or any evi-
dence submitted under the rules of this
subpart. An application for a Certifi-
cate (Performance), excluding an appli-
cation for the addition or substitution
of a vessel to the applicant’s fleet,
shall be accompanied by a filing fee re-
mittance of $2,152. An application for a
Certificate (Performance) for the addi-
tion or substitution of a vessel to the

applicant’s fleet shall be accompanied
by a filing fee remittance of $1,076.

(c) The application shall be signed by
a duly authorized officer or representa-
tive of the applicant with a copy of evi-
dence of his or her authority. In the
event of any material change in the
facts as reflected in the application, an
amendment to the application shall be
filed no later than five (5) days follow-
ing such change. For the purpose of
this subpart, a material change shall
be one which: (1) Results in a decrease
in the amount submitted to establish
financial responsibility to a level below
that required to be maintained under
the rules of this subpart, or (2) requires
that the amount to be maintained be
increased above the amount submitted
to establish financial responsibility.
Notice of the application for, issuance,
denial, revocation, suspension, or
modification of any such Certificate
shall be published in the FEDERAL REG-
ISTER.

[49 FR 36313, Sept. 14, 1984, as amended at 59
FR 59172, Nov. 16, 1994; 63 FR 50537, Sept. 22,
1998]

EFFECTIVE DATE NOTE: At 63 FR 50537,
Sept. 22, 1998, the last sentence in § 540.4(a)
and the last sentence in § 540.4(b) were re-
vised, and another sentence was added to the
end of § 540.4(b), effective Nov. 2, 1998. For the
convenience of the user, the superseded text
is set forth as follows:

§ 540.4 Procedure for establishing financial
responsibility.

(a) * * * Copies of Form FMC–131 may be
obtained from the Secretary, Federal Mari-
time Commission, Washington, DC 20573, or
at the Commission’s offices at New York,
NY; New Orleans, LA; San Francisco, CA;
Miami, FL; Los Angeles, CA; Hato Rey, PR;
and Chicago, IL.

(b) * * * An application for a Certificate
(Performance) shall be accompanied by a fil-
ing fee remittance of $1,874.

* * * * *

§ 540.5 Insurance, guaranties, escrow
accounts, and self-insurance.

Except as provided in § 540.9(j), the
amount of coverage required under this
section and § 540.6(b) shall be in an
amount determined by the Commission
to be no less than 110 percent of the un-
earned passenger revenue of the appli-
cant on the date within the 2 fiscal
years immediately prior to the filing of
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the application which reflects the
greatest amount of unearned passenger
revenue, unless the applicant qualifies
for consideration under § 540.5(e). The
Commission, for good cause shown,
may consider a time period other than
the previous 2-fiscal-year requirement
in this section or other methods ac-
ceptable to the Commission to deter-
mine the amount of coverage required.
Evidence of adequate financial respon-
sibility for the purposes of this subpart
may be established by one or a com-
bination (including § 540.6 Surety
Bonds) of the following methods:

(a) Filing with the Commission evi-
dence of insurance, issued by an in-
surer, providing coverage for indem-
nification of passengers in the event of
the nonperformance of water transpor-
tation.

(1) Termination or cancellation of
the evidence of insurance, whether by
the assured or by the insurer, and
whether for nonpayment of premiums,
calls or assessments or for other cause,
shall not be effected: (i) Until notice in
writing has been given to the assured
or to the insurer and to the Secretary
of the Commission at its office, in
Washington, DC 20573, by certified
mail, and (ii) until after 30 days expire
from the date notice is actually re-
ceived by the Commission, or until
after the Commission revokes the Cer-
tificate (Performance), whichever oc-
curs first. Notice of termination or
cancellation to the assured or insurer
shall be simultaneous to such notice
given to the Commission. The insurer
shall remain liable for claims covered
by said evidence of insurance arising
by virtue of an event which had oc-
curred prior to the effective date of
said termination or cancellation. No
such termination or cancellation shall
become effective while a voyage is in
progress.

(2) The insolvency or bankruptcy of
the assured shall not constitute a de-
fense to the insurer as to claims in-
cluded in said evidence of insurance
and in the event of said insolvency or
bankruptcy, the insurer agrees to pay
any unsatisfied final judgments ob-
tained on such claims.

(3) No insurance shall be acceptable
under these rules which restricts the li-
ability of the insurer where privity of

the owner or charterer has been shown
to exist.

(4) Paragraphs (a)(1) through (a)(3) of
this section shall apply to the guar-
anty as specified in paragraph (c) of
this section.

(b) Filing with the Commission evi-
dence of an escrow account, acceptable
to the Commission, for indemnification
of passengers in the event of non-
performance of water transportation.
Parties filing escrow agreements for
Commission approval may execute
such agreements in the form set forth
in appendix A of subpart A of this part.

(c) Filing with the Commission a
guaranty on Form FMC–133A, by a
guarantor acceptable to the Commis-
sion, for indemnification of passengers
in the event of nonperformance of
water transportation. The require-
ments of Form FMC–133A, however,
may be amended by the Commission in
a particular case for good cause.

(d) Filing with the Commission for
qualification as a self-insurer such evi-
dence acceptable to the Commission as
will demonstrate continued and stable
passenger operations over an extended
period of time in the foreign or domes-
tic trade of the United States. Such
evidence must include an affidavit by
the operator’s Chief Executive Officer
or other responsible corporate officer
of a minimum of five years of oper-
ation in United States trades, with a
satisfactory explanation of any claims
for nonperformance of transportation.
In addition, applicant must dem-
onstrate financial responsibility by
maintenance of net worth in an
amount calculated as in the introduc-
tory text of this section. The Commis-
sion will take into consideration all
current contractual requirements with
respect to the maintenance of such net
worth to which the applicant is bound.
Evidence must be submitted that the
net worth required above is physically
located in the United States. This evi-
dence of financial responsibility shall
be supported by and subject to the fol-
lowing which are to be submitted on a
continuing basis for each year or por-
tion thereof while the Certificate (Per-
formance) is in effect:

(1) A current quarterly balance sheet,
except that the Commission, for good
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cause shown, may require only an an-
nual balance sheet;

(2) A current quarterly statement of
income and surplus, except that the
Commission, for good cause shown,
may require only an annual statement
of income and surplus;

(3) An annual current balance sheet
and an annual current statement of in-
come and surplus to be certified by ap-
propriate certified public accountants;

(4) Semiannual current statement of
the book value or current market value
of any assets physically located within
the United States together with a cer-
tification as to the existence and
amount of any encumbrances thereon;

(5) Semiannual current credit rating
report by Dun and Bradstreet or any
similar concern found acceptable to
the Commission;

(6) A list filed semiannually of all
contractual requirements or other en-
cumbrances (and to whom the appli-
cant is bound in this regard) relating
to the maintenance of net worth;

(7) All financial statements required
to be submitted under this section
shall be due within a reasonable time
after the close of each pertinent ac-
counting period;

(8) Such additional evidence of finan-
cial responsibility as the Commission
may deem necessary in appropriate
cases.

(e) The following schedule may be ap-
plied to determine the minimum cov-
erage required for indemnification of
passengers in the event of nonperform-
ance of water transportation for those
operators who have not elected to qual-
ify by self-insurance; and can provide
evidence (in the form of an affidavit by
the operator’s Chief Executive Officer
or other responsible corporate officer)
of a minimum of five years of oper-
ation in United States trades, with a
satisfactory explanation of any claims
for nonperformance of transportation:

Unearned passenger revenue
(‘‘UPR’’) Required coverage

$0–$5,000,000 ................................ 100% of UPR up to
$5,000,000.

$5,000,001–$15,000,000 ................ $5,000,000 plus 50% of
excess UPR over
$5,000,000 subject to
an overall maximum
of $5,000,000 per
vessel.

Unearned passenger revenue
(‘‘UPR’’) Required coverage

$15,000,001–$35,000,000 .............. $10,000,000 plus 25%
of excess of UPR
over $15,000,000
subject to an overall
maximum of
$5,000,000 per ves-
sel and a
$15,000,000 overall
maximum.

Over $35,000,000 ........................... $15,000,000 overall
maximum.

(f) Revenues derived from whole-ship
charters, as defined in § 540.2(l), may be
exempted from consideration as un-
earned passenger revenues, on condi-
tion that, in the case of a new operator
or within 30 days of the execution of
the whole-ship charter if the operator
has a Performance Certificate for the
vessel in question: (1) A certified true
copy of the contract or charter is fur-
nished with the application; (2) The
chartering party attests that it will re-
distribute the vessel’s passenger ac-
commodations without charge; and (3)
A document executed by the chartering
party’s Chief Executive Officer or other
responsible corporate officer is submit-
ted by which the chartering party spe-
cifically acknowledges that its rights
to indemnification under section 3 of
Public Law 89–777 may be affected by
the reduction in section 3, Public Law
89–777, financial responsibility cov-
erage attributable to the exclusion of
such funds from the operator’s UPR.

[49 FR 36313, Sept. 14, 1984, as amended at 55
FR 1824, Jan. 19, 1990; 57 FR 41891, Sept. 14,
1992; 57 FR 62480, Dec. 31, 1992]

§ 540.6 Surety bonds.

(a) Where financial responsibility is
not established under § 540.5, a surety
bond shall be filed on Form FMC–132A.
Such surety bond shall be issued by a
bonding company authorized to do
business in the United States and ac-
ceptable to the Commission for indem-
nification of passengers in the event of
nonperformance of water transpor-
tation. The requirements of Form
FMC–132A, however, may be amended
by the Commission in a particular case
for good cause.

(b) In the case of a surety bond which
is to cover all passenger operations of
the applicant subject to these rules,
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